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STATEMENT OF COMPLIANCE

As required by Rule 12-318(G), we certify that this Motion complies with the

type-volume limitation of Rule 12-318(F)(3). According to Microsoft Office Word,

the body of this brief, as defined by Rule 12-318(F)(1) contains 2,876 words.
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INTRODUCTION

Appendix V to Petitioners’ Petition—a memorandum written by former

Assistant Attorney General John Grubesic and relied upon by Petitioners and

Amici—appears to have been falsified so as to make the document appear to have

more weight than it actually has. The document is strikingly different than the

version of the memorandum that the State Game Commission (the Commission)

published to its website in November 2019 and a version of the memorandum that

was provided to Michael Sloane, the Director of the Department of Game and Fish,

in September 2019 (and which was the same day retracted and qualified as a draft

for discussion purposes only). While the content of the document is the same across

all versions, the fact that Petitioners would utilize an apparently falsified document

reveals the need for development of a factual record and demonstrates why the

extraordinary relief Petitioners are seeking is inappropriate. This Court should not

act on a falsified record. Requiring Petitioners to proceed first a before a district

court that can assess evidentiary issues such as the one created by Petitioners’ use of

an apparently falsified document will ensure that if the issues raised by Petitioners

ever reach this Court, they will be based on a fully vetted record rather than

apparently falsified documents. The Court should thus enter an order striking the

apparently misappropriated and doctored exhibit and dismissing Petitioners’

Petition.
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DISCUSSION

Appendix V to Petitioners’ Petition purports to be a memorandum from John

Grubesic, a former Assistant Attorney General, to the New Mexico State Game

Commission. Petitioners contend that the exhibit is an Attorney General opinion that

“was provided to the Game Commission in the form of a Confidential Memorandum

dated September 17, 2019.” Petition at 11. Petitioners assert that the document

constitutes a “conclusion of the Attorney General.” Id. And, Petitioners cite

Appendix V as a basis for the Court to exercise its original jurisdiction, contending

that it creates or contributes to the alleged legal uncertainty that they contend justifies

the extraordinary relief they are seeking. See Petition at 14.

Senators Udall and Heinrich, who filed an Amicus Brief, also rely on the

document attached by Petitioners and contend that it constitutes advice of “the

current Attorney General.” Senator Tom Udall and Senator Martin Heinrich’s

Memorandum Brief as Amici Curiae at 21 n. 6.

The exhibit was a surprise to Additional Respondents. In November 2019, the

Game Commission voted at a public meeting to release a memorandum it had

received from the Assistant Attorney General who had been assigned to assist it—

John Grubesic. After the meeting, the Commission published Mr. Grubesic’s

memorandum on its website. That as-published version of the memorandum is
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attached hereto as Exhibit A.1 As is evident from Exhibit A, the document published

by the Commission is an unofficial memorandum that does not contain Office of the

Attorney General letterhead or a signature of Mr. Grubesic. See id. This is markedly

different from the document Petitioners attached to their Petition which appears to

contain official Attorney General letterhead and thus has the imprimatur of the

Office of the Attorney General. 2 The contrast between what appears to be an

unofficial draft memorandum (Exhibit A) and what appears to be an official

document of the Office of the Attorney General is striking. The addition of the

Attorney General letterhead transforms a document that appears to be a draft and

unofficial memorandum into a document that appears to constitute some official

guidance that has been sanctioned by the Attorney General himself. It is likely this

imprimatur of reliability is what induced the Amici Senators to incorrectly believe

that the memorandum constitutes advice of “the current Attorney General.”

Because the document attached by Petitioners had not previously been

publicly disclosed, Petitioners were concerned about the veracity of the document.

The document attached by Petitioners looks odd. There is a misalignment between

1 The as-published version of the memorandum remained on the Commission’s
website until the day after undersigned counsel requested that the Commission
remove the memorandum on account of a December 16, 2020 letter from the
Attorney General indicating that the memorandum “does not constitute a formal
Attorney General opinion, and notably does not have the force of law.”
2 The content of the two documents is the same.
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the letterhead and the text—the letterhead is aligned with the top margins, but the

text is skewed slightly off-center. See Appendix V to Petitioners’ Petition. When

printed on a standard 8.5 x 11 paper, there is a 4mm gap between the line below the

letterhead and the top of the “a” in Attorney-Client Privileged” and a 5mm gap

between that same line and the top of the final “m” in Memorandum. This angle and

gap only exists in the body of the document—the header and footer portions of the

letterhead align normally. This type of angle is, to counsel’s knowledge, impossible

to generate with normal word processing software which does not normally move

text off of a horizontal plane. But, this type of shift is easy to mistakenly produce

when combining two image files via an editing program such as Photoshop or a .pdf

editor.

Additionally, the letterhead portion of the document contains an image of a

staple. Yet, the second and third pages contain no evidence that a staple ever

penetrated the pages. Normally when photocopying a stapled document, the stapled

pages will have small dots where the staple penetrated. See e.g. December 16, 2019

Office of the Attorney General Letter, attached as Exhibit B (visible staple holes in

top left corner of each page). Not so with Appendix V. The letterhead portion of the

document contains numerous artifacts from photocopying while the body of the page

is suspiciously free of such artifacts. And, the letterhead footer, which provides the

Attorney General’s contact information, only appears on the first page of Appendix
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V even though other official Attorney General Hector Balderas correspondence

contains the footer on each page. Compare Appendix V with December 16, 2019

Office of the Attorney General Letter (Exhibit B).

In an effort to ascertain the genesis of the odd looking document utilized by

Petitioners, counsel for Intervener-Respondents submitted an Inspection of Public

Records Act request to the Department of Game Fish and the Commission seeking,

among other things, all copies of the memorandum and all correspondence related

to the memorandum. But rather than comply with their obligations under IPRA, the

Department and the Commission refused to provide any documents claiming that

the requests are excessively burdensome and that the COVID-19 pandemic

somehow makes it impossible for them to respond to the document requests until

December 22, 2020. This stonewalling of Additional Respondents’ attempt to

investigate issues relevant to the Petition has hampered Additional Respondents’

ability to ascertain all factual issues that need to be addressed before review of the

issues in the Petition could be heard by this Court.

Concerned about the fact that someone was apparently falsifying documents,

counsel also reached out to the Office of the Attorney General to request that it

review the discrepancy and try to determine if the version attached to Petitioners’

Petition originated from the Office of the Attorney General. On August 6, 2020, a

records custodian for the Office of the Attorney General responded that it had
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“conducted a thorough search of our files and conclude that there is no document

in our possession that matches the appearance of the document in Appendix

V.” August 6, 2020 Letter, attached as Exhibit C (emphasis added). The records

custodian indicated that the AG’s files “include the copy of the memo . . . posted to

the Game Commission’s website, which is not on official letterhead, as well as a

final version of the memo that is on official letterhead, but does not match the

appearance of the document purporting to be the memo in Appendix V.” Id.

(emphasis added) In other words, the document that Petitioners provided to the Court

was apparently falsified to create an appearance that it was an official document.

After receiving the Attorney General’s conclusion that Appendix V was not

an official document contained in the AG’s files, counsel prepared this motion and

sought the concurrence of Petitioners’ counsel as required by the Rules of Appellate

Procedure. Rather than explain where the clearly falsified Appendix V came from,

counsel for Petitioners provided yet another version of the Grubesic memorandum—

one which was not publically released by the Commission and which is different

from the document attached to the Petition. According to Petitioners’ counsel, the

third version of the document, which is attached hereto as Exhibit D, was sent to

Johanna Prukop (the former chair of the Commission) on “September 17, 2019 at

1:49 before she was to drive to Cloudcroft for a Commission meeting the next day.”

August 18, 2020 Email chain, attached as Exhibit E. In an attempt to investigate the
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veracity of that claim, undersigned counsel reviewed the metadata of the document

counsel had emailed. But, that metadata revealed that the copy sent by Petitioners’

counsel was scanned on August 18, 2020—just shortly before Petitioners’ counsel

emailed it. See Metadata Screenshot, attached as Exhibit F. Undersigned counsel

thus asked Petitioners’ counsel to send a copy of the original document Ms. Prukop

supposedly received in September 2019. Petitioners’ counsel never responded to that

request.

Then, Additional Respondents submitted an IPRA request to the Office of

Attorney General seeking all documents related to the Grubesic memorandum. In a

September 2020 response to that request, the Office of Attorney General provided

an email chain in which Mr. Grubesic sends a letterhead version of his memorandum

to Director Sloane and asks him to distribute it to the Commission. See September

17, 2019 Email chain, attached as Exhibit G. But later that day, Mr. Grubesic

advised Director Sloane that “as we discussed, the memo is still in draft form for

discussion purposes. Please do not distribute it beyond Commissioners.” Id. The

Attorney General’s IPRA response did not contain any documents reflecting that the

Attorney General ever changed its position that the memorandum was a draft for

discussion purposes only.

The timeline thus boils down to the following: (1) on September 17, Mr.

Grubesic sends a letterhead version of his memorandum to the Director, but almost



8

immediately claws back the official version and advises that it is a draft for

discussion purposes only; (2) in November 2019, the Commission releases a draft

version of Mr. Grubesic’s memorandum that does not contain letterhead or any other

indicia that it is an official document; (3) On December 16, 2019, the Attorney

General advises the Commission in writing that Mr. Grubesic’s memorandum “does

not constitute a formal Attorney General opinion; (4) sometime prior to March 13,

2020, someone attempts to recreate a letterhead version of the memorandum by

performing a poor quality photoshop (or other digital or manual manipulation) job

on the draft memorandum the Commission released; (5) on March 13, 2020

Petitioners file their Petition, attach the altered document, and make a false

representation to the Court that the altered document was issued by the Attorney

General and constitutes an official Attorney General conclusion.

In his August 18, 2020 email, counsel for Petitioners attributes the oddity of

Appendix V to a reduction in size applied when “processing documents to bear

Appendix designations.” Aug. 18, 2020 Email chain (Ex. E). Counsel appears to be

taking the position that adding an exhibit label to the document Mr. Grubesic

circulated on September 17, 2019 (and which Mr. Grubesic almost immediately

afterward made clear was a draft for discussion only) somehow created the oddities

visible on Appendix V. But, Appendix V is not merely a resized version of the

letterhead document Mr. Grubesic sent on September 17. Appendix V has a
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misalignment between the letterhead and the text of the document. The new version

does not. Appendix V has an image of a staple on the first page. The new version

does not. Appendix V does not contain the AG’s contact information on its second

and third pages. The new version does.

Resizing a document to add an exhibit label does not alter the orientation of

the text vis-à-vis the header. It does not add images of staples. It does not remove

contact information. Appendix V is thus something different than what Petitioners

have now provided.

The fact that for at least a brief period of time the Commission was in

possession of a letterhead version of Mr. Grubesic’s memorandum does not change

the fact that someone created a false document to provide to the Court as Appendix

V. Nor does it change the fact that Director Sloane was expressly advised that the

memorandum was not official Attorney General guidance. The who and how of this

apparent fraud is presently unknown. Falsified documents do not generate

themselves. Someone photoshopped or otherwise pasted Mr. Grubesic’s unofficial

September 2019 memorandum onto official Office of the Attorney General

letterhead.3 That someone has some affiliation or connection to Petitioners or their

counsel: how else would it end up attached to the Petition.

3 This act may be a crime, something that Additional Respondents defer to the
Attorney General to investigate.
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The why is obvious. By doctoring and misappropriating the unofficial

document published by the Commission to include letterhead, the document

transforms into something that appears more official than it is and gains the

imprimatur of the Office of the Attorney General—something the document

published by the Commission did not have. By attaching a falsified document to

their Petition and then arguing that it is an official document of the Office of the

Attorney General, Petitioners have created a false perception with the Court that the

document has more meaning than it actually has. The actual document published by

the Commission does not purport to be official attorney general guidance. Rather, it

is an unofficial draft document drafted by a single Assistant Attorney General that

does not in any way constitute an official Attorney General Opinion. The Office of

the Attorney General told the Commission that the memorandum was just a draft on

September 17, 2019. It did so again in its December 16, 2019 letter stating that Mr.

Grubesic’s memorandum “does not constitute a formal Attorney General opinion,

and notably does not have the force of law.” See Exhibit B at 1.

Given that Petitioners have submitted a fraudulent document to the Court, the

Court should strike the document from the record and disregard all argument made

by Petitioners and Amici regarding the document constituting formal guidance from

the Office of the Attorney General. State ex rel. New Mexico State Highway &

Transp. Dept. v. Baca, 1995-NMSC-033, ¶ 11, 120 N.M. 1 (noting that “both trial
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and appellate courts must have inherent power to impose a variety of sanctions on

both litigants and attorneys in order to regulate their docket, promote judicial

efficiency, and deter frivolous filings” (quotation marks omitted)). Further, the Court

should issue an order requiring Petitioners to show cause regarding when and where

they obtained the apparently falsified document. Id. If Petitioners falsified the

document, they should be sanctioned for their conduct and referred to an appropriate

law enforcement agency for impersonating the Office of the Attorney General. Id.

The emails from Petitioners’ counsel regarding this issue suggest that

Petitioners will take the position that there is no harm here because the content across

all versions of the document is the same and because at some point the AG’s office

placed the memorandum on its official letterhead. While true that the content of each

document is unchanged and that the AG at some point created a letterhead version

of the document, the issue is the presentation of false evidence to the Court and the

false representation that Mr. Grubesic’s memorandum was an official Attorney

General document when it in fact, as Mr. Grubesic explained on the same day he

sent the memorandum, was simply a draft for discussion purposes only.

Dismissal of Petitioners’ Petition is also appropriate. Petitioners use of

falsified evidence (even if unwittingly) demonstrates the need for a complete

evidentiary hearing by a district court. A district court, unlike this Court, can weigh
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the evidence and assess issues such as the authenticity of evidence. Requiring

Petitioners to pursue their claims in an ordinary manner will ensure that if the issues

they raise ever reach this Court, they will reach this Court with a complete and

unfalsified record. This will allow this Court to avoid being burdened and bothered

with evidentiary issues of this nature—something that is better suited for a district

court rather than the highest court in the state.

CONCLUSION

Falsified evidence should not be a part of this Court’s record. The document

Petitioners attached as Appendix V has clearly been falsified. Even a cursory glance

at the document reveals the poor quality manipulation that someone attempted, and

the Office of the Attorney General’s recent investigation establishes that the

document attached as Appendix V did not originate from that office. Appendix V

should be stricken. The parties involved in perpetrating the fraud should be found

and sanctioned. And, the Court should decline to exercise its original jurisdiction as

fact finding is necessary to ensure that the Court has a complete and truthful record

before it on appeal.
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Respectfully submitted,

/s/ Jeremy K. Harrison
Marco E. Gonzales
Jeremy K. Harrison
Modrall, Sperling, Roehl,
Harris & Sisk, P.A.

500 Fourth Street N.W., Suite 1000
Albuquerque, New Mexico 87102
meg@modrall.com
jkh@modrall.com

Counsel for Interveners-Respondents

STATEMENT REGARDING CONCURRENCE

Pursuant to Rule 12-309(C), we have sought concurrence of counsel for

Petitioners and the Respondent. Counsel for the State Game Commission did not

respond to the request and thus should be deemed to oppose the relief sought in this

motion. Counsel for Petitioners responded, but declined to provide their position on

the relief requested. Petitioners thus should be deemed to oppose the relief sought in

this Motion.
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CERTIFICATE OF SERVICE

I certify that on September 28, 2020, I electronically filed this Response Brief

with the State of New Mexico’s Tyler/Odyssey E-File & Serve system, which caused

service upon all parties through counsel of record.

/s/ Jeremy K. Harrison
Jeremy K. Harrison
Modrall, Sperling, Roehl,

Harris & Sisk, P.A.
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Jeremy K . Harrison

From: Marco E. Gonzales

Sent: Tuesday, August 18, 2020 2:07 PM

To: Gene Gallegos

Cc: Seth Cohen; Tammy Peinado; Jeremy K . Harrison

Subject: Re: Wildlife v Game Commission

Mr.Gallegos:

We will submit an IPRA request to the AG’s office. But with respect to the memorandum that was allegedly on Ms.
Prukop’s computer, the document you forwarded today was created at 8:50:19 today on a Konica Minolta bizhub C458
photocopier today. It is thus not the original pdf that Ms. Prukop allegedly received. So that we can be accurate with the
Court, please send us the original pdf that you received from Ms. Prukop.

Sincerely,

The linked
image cannot
be d isplayed.
The file may
have been
mov ed,
renamed, or
deleted.

Verify that
the link
points to the
correct file
and location.

Marco E. Gonzales
Shareholder
Modrall Sperling | http://modrall.com
P.O. Box 9318 | Santa Fe, NM 87504-9318
123 East Marcy Suite 201 | Santa Fe, NM 87501
D: 505.982.8170 | O: 505.983.2020 | F: 505.988.8996

EMAIL NOTICE: UNINTENDED OR UNLAWFUL RECIPIENTS:

The interception or theft of an email or the use of an illegally obtained email is a violation of multiple laws. This email
may also contain information that is privileged and confidential. If you are not the addressee any dissemination, copying,
distribution or use of this email is strictly prohibited and may violate a number of federal and state, criminal and civil
laws including NMSA 30-12-11; 30-45-1 et seq; 18 USC 2701 et seq; and 18 USC 2510 et seq. Attorneys involved in
facilitating, perpetuating, aiding and abetting or conspiring to acquire or use emails illegally obtained should consider
the obvious and additional ethical obligations of NMRA 16-404. See also Maldonado v. New Jersey 225 FRD 120 (D NJ
2004) (an attorney who receives and uses privileged or confidential materials obtained by tortious or criminal conduct.

On Aug 18, 2020, at 1:40 PM, Gene Gallegos <jeg@gallegoslawfirm.net> wrote:

EXHIBIT E
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Mr. Gonzales—The emails from the AG on the request. The AG office

can supply the documents responsive to that request. The

memorandum from Ms. Prukop’s computer as stated.

Gene Gallegos

From: Marco E. Gonzales <MEG@modrall.com>
Sent: Tuesday, August 18, 2020 1:00 PM
To: Gene Gallegos <jeg@gallegoslawfirm.net>
Cc: Seth Cohen <scohen@colawnm.com>; Tammy Peinado <TAP@gallegoslawfirm.net>; Jeremy K .
Harrison <jkh@modrall.com>
Subject: Re: Wildlife v Game Commission

Mr. Gallegos,

Thank you for your response. Is the memorandum that you attached a document that your client
obtained from his IPRA request, or is it a document that you received from Ms. Prukop? If from Ms.
Prukop, can you please provide us with the original pdf that she received so that we can evaluate this
issue further?

Also, to save us time in requesting from the AG the documents that your client obtained via his IPRA
request, can you please provide us with all documents your client was given in response that request?
We can submit an IPRA for those, but can more quickly evaluate these issues if you provide them
directly.

<~WRD0004.jpg>
Marco E. Gonzales
Shareholder
Modrall Sperling | http://modrall.com
P.O. Box 9318 | Santa Fe, NM 87504-9318
123 East Marcy Suite 201 | Santa Fe, NM 87501
D: 505.982.8170 | O: 505.983.2020 | F: 505.988.8996
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EMAIL NOTICE: UNINTENDED OR UNLAWFUL RECIPIENTS:

The interception or theft of an email or the use of an illegally obtained email is a violation of multiple
laws. This email may also contain information that is privileged and confidential. If you are not the
addressee any dissemination, copying, distribution or use of this email is strictly prohibited and may
violate a number of federal and state, criminal and civil laws including NMSA 30-12-11; 30-45-1 et seq;
18 USC 2701 et seq; and 18 USC 2510 et seq. Attorneys involved in facilitating, perpetuating, aiding and
abetting or conspiring to acquire or use emails illegally obtained should consider the obvious and
additional ethical obligations of NMRA 16-404. See also Maldonado v. New Jersey 225 FRD 120 (D NJ
2004) (an attorney who receives and uses privileged or confidential materials obtained by tortious or
criminal conduct.

On Aug 18, 2020, at 10:21 AM, Gene Gallegos <jeg@gallegoslawfirm.net> wrote:

EXTERNAL EMAIL: Please do not click any links or open any attachments unless
you trust the sender and are expecting this message and know the content is safe.

Mr. Gonzales

Attached September 16, 2019 email string obtained

from AG in response to Ben Neary IPRA request. Grubesic

is to provide Maestas “a final copy” of his memo “in memo

form for our records.”

Attached Grubesic Memo in final form arrived on

Johanna Prukop computer on September 17, 2019 at 1:49

before she was to drive to Cloudcroft for a Commission

meeting the next day. She believes that it came from

Director Mike Sloane.

In processing documents to bear Appendix

designations some were reduced in size. No change in the

content.

Gene Gallegos

J. E. Gallegos

Gallegos Law Firm, P.C.
460 St. Michaels Dr., Bldg. 300
Santa Fe, NM 87505
Ph. 505.983.6686
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<Grubesic - Maestas.pdf>
<Momorandum.pdf>
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